I Introduction
A decade after the bombing of Air India Flight 182 in June 1985, many Canadians were shocked to learn that the Babbar Khalsa Society -a militant organization dedicated to the establishment of an independent state in northern India, members of which are believed to have planned the Air India bombing -had been granted charitable status in Canada. 1 Although the organization's charitable status was revoked in 1996, 2 reports also suggested that funds collected to support Sikh temples in Canada may have been diverted to support Sikh militancy in India. 3 Concerns have also been raised about the role of other charitable organizations in terrorist financing -for example, the Benevolence International Fund, an organization with links to al-Qaeda that was designated as a financier of terrorism by the US Treasury Department in November 2002. 4 And the Financial Transactions and Reports Analysis Centre of Canada (FINTRAC) reports that one third of its case disclosures related to 'terrorist financing and other threats to the security of Canada' involve non-profit organizations.
5 Not surprisingly, therefore, when the federal government established a Commission of Inquiry into the Investigation of the Bombing of Air India Flight 182 (Air India Inquiry), the commission's Terms of Reference asked it, among other things, to make findings and recommendations regarding 'whether Canada's existing legal framework provides adequate constraints on online: Canadian Encyclopedia ,http://www.thecanadianencyclopedia.com/index. cfm?PgNm=TCE&Params=M1ARTM0012265>: 'When moderates finally took over control of Surrey's Guru Nanak temple in 1996, president Balwant Singh Gill says they found virtually no financial records for the past 10 years, leading to unproven speculation that the institution, with its 31 000 voting members, had inadvertently financed the fight for Khalistan. The temple was rundown and heavily mortgagedwhere a decade of donations went, Gill can only guess. "I can say one thing," he says. "The first year we took over this temple, in 1996, we paid out all the mortgage, $848 000 in one year. And we did some construction work. In the 10 years before, nothing had been done to the temple: no construction, no repairs, no renovation. In its Final Report, 7 however, the commission made no formal recommendations on charities and terrorist financing, despite a detailed chapter on the subject contained in a lengthy volume on terrorist financing. 8 This is unfortunate, given the time and effort devoted to the inquiry, but perhaps partly understandable, given that a number of changes over the past decade have significantly improved Canada's legal framework to constrain the use or misuse of charitable organizations for terrorist financing. 9 At the same time, continuing deficiencies in this This article examines the relationship between charities and terrorist financing in Canada, reviewing Canada's legal framework in order to evaluate its adequacy to limit the use or misuse of charitable organizations for terrorist financing. The evaluation is based on two important considerations. First, as experience with the Babbar Khalsa Society and Sikh temple funds sadly demonstrates, effective supervision and regulation of charitable organizations is essential to prevent their being manipulated by individuals and groups who seek to exploit the legitimacy and fiscal benefits that these organizations enjoy in order to finance terrorism. Second, as many charities are small organizations with unpaid volunteers and very few have any connection with terrorist activities, charities should generally be viewed as allies in the struggle against terrorism rather than suspects. As a result, government supervision and regulation of the charitable sector should be proportionate and risk-based -emphasizing capacity building and best practices to prevent the use or misuse of charitable organizations for terrorist financing, ensuring transparency and selfregulation to the greatest extent possible, scrutinizing transactions and organizations that pose the greatest risks for terrorist links, and limiting more serious regulatory sanctions to the rare instances where charities provide support to terrorist organizations.
The article proceeds as follows. Part II reviews the constitutional framework governing the establishment and regulation of charities in Canada, considering the respective powers of the federal and provincial governments and the effect of this constitutional division of powers on the regulation of charities in Canada. Part III outlines the legal and administrative framework governing registered charities under the federal Income Tax Act (ITA) and related legislation, 10 explaining key legal rules and administrative practices affecting their status and operations as well as the supervisory and regulatory role performed by the Canada Revenue Agency. Part IV examines the collection and sharing of information on charitable organizations for the purpose of administering federal legislation regarding charitable status as well as other measures to prevent terrorist financing. Part V evaluates Canada's existing legal framework for constraining terrorist financing through charitable organizations, reviewing the adequacy of this framework in light of limits on federal jurisdiction over charities and the recent introduction of more flexible, compliance-based approaches to Laundering) 12 allowing them to regulate the transfer and use of property for charitable purposes. Federal jurisdiction over charities, on the other hand, is limited to the incidental powers that the Parliament of Canada derives from its taxation power. 13 To the extent that the ITA confers special tax benefits on charities and their contributors, supervision and regulation of charities in order to ensure that they satisfy the terms on which these benefits are conferred constitute a legitimate exercise of this federal power. While provincial governments have broad powers to regulate charities and charitable property, therefore, federal jurisdiction to supervise and regulate charities is limited to conferral of fiscal benefits under the ITA.
Notwithstanding their constitutional authority to regulate charities and charitable donations, most provinces have either chosen not to exercise this jurisdiction, 14 or have done so only sparingly. 15 Although a few provinces have enacted legislation regarding charitable fundraising, 16 and provincial Attorneys General have the right and duty to supervise and assist charities under their parens patriae jurisdiction as representatives of the Crown, 17 only Ontario has enacted specific legislation regulating the operation of charitable organizations and the use of charitable property in the province. 18 As a result, as Patrick Monahan and Elie Roth observe in their study of federal regulation of charities, 'the federal government, though the scheme of regulation enacted for charities pursuant to the Income Tax Act, has de facto assumed the dominant regulatory role in this sector.'
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Since federal jurisdiction over charities extends only to the conferral of fiscal benefits under the ITA, however, this regulatory role is much more limited than that which might be exercised under provincial jurisdiction. In Ontario, for example, the Charities Accounting Act grants the Public Guardian and Trustee and the Superior Court of Justice broad supervisory powers over charities operating in Ontario, including the power to remove trustees or executors and appoint other persons to act in their place. 20 Such extensive supervisory powers are unavailable at the federal level, absent provincial delegation to a federal body or the establishment of a joint federal -provincial agency. 21 Moreover, because federal jurisdiction over charities is incidental to its taxing power, federal regulatory efforts in this area have tended to emphasize monitoring and investigation in order to assess eligibility for tax benefits rather than advice and support in order to assist charities in carrying out their activities in a manner consistent with their legal obligations and charitable purposes. 22 While recent federal initiatives have placed increased emphasis on advice and support -for example, through a Charities Partnership and Outreach Program that funds 18 Charities Accounting Act, RSO 1990, c C10. This legislation was first enacted in 1915 and was based on English law and legal practice prevailing at the time. For a general overview of this legislation, see Goodman, supra note 17. For a more detailed and critical examination of this regulatory regime, with specific recommendations for reform, see Ontario Law Reform Commission, Report on the Law of Charities, vol 2 (Toronto: Queen's Printer, 1996) at ch 17 [OLRC] . 19 Monahan with Roth, supra note 14 at 7; see also Drache, supra note 15 at 10, explaining that 'because complying with the tax rules is crucial to virtually all charities in Canada, de facto Revenue Canada has become the most important overseer.' 20 Charities Accounting Act, supra note 18, s 4(g). According to the statute, the Superior Court may make an order to this effect, upon application by the Public Guardian and Trustee, if the charity 'refuses or neglects to comply' with obligations to report information or submit its accounts to be examined by the court, is determined to have 'misapplied or misappropriated any property or fund' coming into its hands, has made 'any improper or unauthorized investment' of charitable funds, or 'is not applying any property, fund or money in the manner directed by the will or instrument' establishing a charitable purpose trust or charitable corporation. The statute also allows persons who allege a breach of a trust created for a charitable purpose to apply to the Superior Court, which may 'make such order as it considers just for carrying out of the trust under the law'; ibid, s 10(1). 21 Monahan with Roth, supra note 14 at 97. 22 Drache, supra note 15 at 10; see also OLRC, supra note 18, vol 1 at 262. education and training programs for registered charities 23 -these initiatives focus mainly on compliance with the ITA. 24 Together with the recent introduction of various 'intermediate' penalties and sanctions in addition to the ultimate punishment of revocation, 25 however, these initiatives signal a major shift in the federal government's regulatory approach to the charitable sector from a traditional emphasis on the enforcement of inflexible rules to a more responsive approach aimed at encouraging compliance.
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III Legal and administrative framework governing registered charities
As explained in the Part II of this article, the sole reason for federal supervision and regulation of charities is to ensure that they satisfy the terms on which fiscal benefits are conferred under the ITA. The following sections explain the legal framework governing registered charities under federal legislation, reviewing the fiscal benefits that the ITA confers on charities and their contributors, the statutory and judicial tests that an organization must satisfy in order to register for charitable status under the ITA, the legal and administrative requirements that a registered charity must fulfil in order to maintain this status, the penalties and sanctions that the ITA imposes on charities that fail to comply with these requirements, and additional legal requirements under the Charities Registration Security Information Act (CRSIA) enacted after the terrorist attacks 30 and an exemption from capital gains tax on gifts of publicly traded securities and ecologically sensitive land. 31 While these tax benefits for qualifying gifts are not available for donations to non-profit organizations, they are available for qualifying gifts to other entities such as registered Canadian amateur athletic associations, low-cost housing corporations, Canadian municipalities, the United Nations, and Her Majesty in right of Canada or a province. 32 Collectively, the ITA defines these entities as 'qualified donees.' 33 Although various rationales may be advanced in favour of these tax provisions, 34 they are generally viewed as incentives or 'tax expenditures' that are designed to provide an indirect subsidy to registered charities and other qualified donees by encouraging individuals and corporations to make donations to these entities. A subsidy for these entities is generally justified on the grounds that they provide public benefits that would otherwise be undersupplied and perform quasi-governmental functions that would otherwise have to be financed directly from tax revenues. The indirect form of this subsidy in the form of a tax incentive is often favoured as a more pluralistic method of subsidizing these activities than direct subsidies -allowing donors to select the organizations and purposes to which they wish to direct public subsidies without having to obtain the agreement of a political majority. 36 The Federal Department of Finance estimates the annual cost of these incentives in terms of foregone revenues to be approximately $3 billion.
B OBTAINING REGISTERED CHARITABLE STATUS
Although the federal income tax has provided fiscal benefits of one sort of another to charities since it was first enacted in 1917, 38 it was not until 1967 that the federal government established a registration system for Canadian charities, requiring all organizations issuing charitable receipts for qualifying gifts to apply for and maintain registered status under the ITA. 39 Since then, federal revenue authorities have exercised primary supervisory and regulatory authority over Canadian charities through their authority to grant or revoke the organization's status as a registered charity. 40 In order to obtain charitable status under this registration system, an organization must satisfy statutory requirements under the ITA, judicial tests governing the meaning of a 'charitable' purpose or activity, and administrative requirements adopted by the CRA. To begin with statutory requirements under the ITA, subsection 248(1) defines a 'registered charity' as a charitable organization, private foundation or public foundation (or division thereof ) that is resident in Canada and was either created or established in Canada, provided that it has 'applied to the Minister in prescribed form for registration, and is at that time registered as a charitable organization, private foundation or public foundation.' For the purpose of this definition, Form T2050 is prescribed as the form through which an application for charitable status must be made, and subsection 149.1(6.3) stipulates that the minister of national revenue may, by notice sent by registered mail to the registered charity, designate the charity to be a charitable organization, private foundation, or public foundation, whereupon 'the charity shall be deemed to be registered as a charitable organization, private foundation or public foundation, as the case may be, for taxation years commencing after the day of mailing of the notice unless and until it is otherwise designated . . . or its registration is revoked . . . ' The meanings of the terms 'charitable organization,' 'private foundation,' and 'public foundation' appear in section 149.1 of the ITA, which contains further statutory rules governing the acquisition and maintenance of charitable status. According to subsection 149.1(1), a 'charitable organization' means an organization, whether or not incorporated, (a) all the resources of which are devoted to charitable activities carried on by the organization itself, (b) no part of the income of which is payable to, or is otherwise available for, the personal benefit of any proprietor, member, shareholder, trustee or settlor thereof, [and] While the distinction between a public and private foundation turns on the extent to which it is controlled by a single person or related group, the distinction between a charitable organization and a charitable foundation generally turns on the manner in which they engage in charitable pursuits. As a general rule, charitable organizations must devote their resources to 'charitable activities' that they themselves carry on.
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As an administrative practice, moreover, the CRA recognizes as charitable activities carried on by a registered charity any charitable activity that is carried on outside Canada through an intermediary such as an agent, a contractor, or other body. 49 In contrast, charitable foundations are 45 ITA, supra note 9, s 149.1(1), 46 Ibid. 47 ITA, supra note 9, s 149.1(1). For foundations registered before 16 February 1984, the distinction between a public and private foundation depends on a threshold of 75 per cent of contributions of capital by a single person or group of persons not dealing with each other at arm's length, rather than 50 per cent; ibid. 48 Ibid. Subsection 149.1(6) relaxes this requirement by considering a 'charitable organization' to be one devoting its resources to charitable activities carried on by it where it carries on a related business, disburses not more than 50 per cent of its income to qualified donees, or disburses income to a registered charity with which it is 'associated.' According to ibid, subsection 149.1(7), the Minister may, on application, designate a registered charity as a charity associated with one or more registered charities where 'the Minister is satisfied that the charitable aim or activity of each of the registered charities is substantially the same . Notwithstanding these differences between charitable organizations and charitable foundations, the ITA requires both types of registered charity to be 'exclusively charitable' -devoting 'all' of their 'resources' to charitable activities in the case of charitable organizations and operating 'exclusively' for charitable purposes in the case of charitable foundations. 51 Where a charitable foundation or organization devotes 'substantially all of its resources' to charitable purposes (in the case of a charitable foundation) or charitable activities carried on by it (in the case of a charitable organization), however, subsections 149.1(6.1) and (6.2) permit the charity to devote part of its resources to 'political activities' provided that they are 'ancillary and incidental' to the foundation's purposes or the organization's activities and 'do not include the direct or indirect support of, or opposition to, any political party or candidate for public office.' More generally, judicial decisions have held that the pursuit of purposes that are not themselves charitable, but 'incidental to' or 'a means to the fulfilment of' other charitable purposes will not deprive an organization or foundation of charitable status.
character of the activity, that determines whether or not it is of a charitable nature.' 53 Where an organization is established for a charitable purpose, however, the Court has also emphasized that it is necessary to consider the activities carried on by the organization in order to ensure that they are 'in furtherance of' the charitable purpose.
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The traditional starting point for judicial interpretations of charitable purposes is Lord Macnaughton's statement in Commissioners for Special Purposes of the Income Tax v Pemsel, that 'Charity' in its legal sense comprises four principal divisions: trusts for the relief of poverty; trusts for the advancement of education; trusts for the advancement of religion; and trusts for other purposes beneficial to the community, not falling under any of the preceding heads. In adjudicating appeals by groups that have been denied charitable status in Canada, the Supreme Court of Canada has shown considerable reluctance to expand the categories of charitable organizations beyond those traditionally recognized under the Pemsel test.
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Superimposed on these categories is a further requirement that the purpose of the trust must be '[f ]or the benefit of the community or of an appreciably important class of the community.' 57 On the basis that judges cannot and/or should not determine whether a proposed change in the law is for the public benefit, 58 the activities or purposes of the organization or foundation are to advocate social change or promote a particular ideological outlook.
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Consistent with these statutory requirements and judicial tests, registration as a charitable organization or foundation by the CRA depends on a determination that the applicant is 'constituted and operated exclusively for charitable purposes' under one of the four Pemsel categories, 60 that it satisfies the public benefit test, 61 and that none of its purposes is political. 62 For this purpose, the prescribed form that applicants for charitable status must submit (Form T2050) requires them to identify the name and mailing address of the organization, its directors or trustees, its organizational structure, its programs and activities, financial information and confidential information concerning the organization's business address or physical location, the physical location of books and records, the taxpayer name and address of an authorized representative, contact information for directors or trustees, and financial statements for organizations that have operated for more than a year before applying for charitable status.
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In the leading judicial decision on this issue, the Federal Court of Appeal characterized the registration of charities as a 'strictly administrative function,' 64 concluding on this basis that there is no obligation on the revenue authority to notify the applicant and invite representations or conduct a hearing before refusing its application for charitable status. ,http://www.cra-arc.gc.ca/E/pub/tg/t4063/t4063-e.html.; see also ibid at 7-8, stating that '[f ]or an organization to be registered, its purposes have to fall within one or more of the following categories: the relief of poverty; the advancement of education; the advancement of religion; or certain other purposes that benefit the community in a way the courts have said are charitable.' 61 Ibid at 7, explaining that '[t]o be registered as a charity, an organization also has to meet a public benefit test. To qualify under this test, an organization must show that: its activities and purposes provide a tangible benefit to the public; and those people who are eligible for benefits are either the public as a whole, or a significant section of it, in that they are not a restricted group or one where members share a private connection, such as social clubs or professional associations with specific membership.' 62 Ibid at 5, stating that '[ p]olitical purposes are not charitable and an organization will not qualify for charitable registration if any of its purposes are political.' 63 CRA, Form T2050 'Application to Register a Charity under the Income Tax Act' online:
CRA ,http://www.cra-arc.gc.ca/E/pbg/tf/t2050/. [Form T2050]. 64 Scarborough Community Legal Services v MNR, 85 DTC 5102 (FCA), [1985] 1 CTC 98 at para 10, Marceau J. 65 Ibid at para 11, Marceau J; and ibid at para 27, Urie J, dissenting. Heald J concluded that the decision to deny registered status was a 'quasi-judicial decision' such that the applicant should have been given an opportunity to respond before its application was rejected; ibid at paras 35, 39.
the CRA is to send the applicant an 'administrative fairness letter' (AFL) explaining the reasons for denying charitable status, whereupon the applicant is given ninety days to respond. 66 Only if the applicant either does not respond or fails to respond satisfactorily to the AFL, does the CRA issue a 'final turn down' (FTD) letter refusing registered status.
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Where an applicant has received an FTD letter, recent amendments to the ITA give the applicant ninety days to file a notice of objection with the appeals branch of the CRA, 68 which is required to assess the matter 'with all due dispatch.' 69 Where the appeals branch decides to uphold the decision to deny registration, the applicant must be notified by registered letter, 70 and is given 30 days to file a notice of appeal to the Federal Court of Appeal. 71 The number of such appeals is minimal.
72
In recent years, the number of new applicants for registered charitable status has been approximately 3 000 to 3 700 per year, while the number of registrations each year has been in the range of 2 300 to 3 100. As Table 1 illustrates, most cases in which applicants are not registered are attributable to abandoned or withdrawn applications rather than formal denials, though the number of denials increased significantly in 2007 after the CRA made an administrative decision to issue FTD letters to applicants who had not responded to an AFL within 90 days. According to the CRA, the principal reasons for the denial of registrations in 2006 -7 were broad/vague objects, lack of information, and non-charitable activities. 74 Between 2001 and 2007, however, the CRA also reports that charitable status was denied in fourteen cases in which the applicant had some terrorist connection. 75 The RCMP has also 3 734 n/a n /a n /a 5 2 29 2 6( n /a) 2006-7 3 601 n/a n /a n /a 326 2 469 (n/a) reported that three organizations were denied registration in 2005 -6 on account of links to terrorist activities or groups.
C MAINTAINING CHARITABLE STATUS
Once they are registered, charitable organizations and foundations are subject to several further requirements in addition to the basic requirement that their activities or purposes remain charitable under the legal test set out in the Pemsel case. According to subsection 149.1(14) of the ITA, registered charities must file an annual information return within six months of the end of their taxation year, containing sufficient information to enable the CRA to assess their activities. This return and accompanying worksheets require the charity to provide information on the charity's governing documents, directors or trustees, programs and activities, employee compensation, other financial information (assets, revenue and expenditures, including gifts to other qualified donees), and confidential information concerning the charity's physical location, the physical location of books and records, and the name and address of the person who completed the return.
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In addition to this annual reporting obligation, subsection 230(2) of the ITA imposes a further administrative requirement on registered charities to keep 'records and books of account' at an address in Canada containing (a) information in such form as will enable the Minister to determine whether there are any grounds for the revocation of registration under this Act; (b) a duplicate of each receipt containing prescribed information for a donation received by it; and (c) other information in such form as will enable the Minister to verify the donations to it for which a deduction or tax credit is available under this Act.
Where a charity fails to maintain adequate records and books of account, moreover, subsection 230(3) stipulates that 'the Minister may require the person to keep such records and books of account as the Minister may specify, and that person shall thereafter keep records and books of account as so specified. ' In addition to these reporting and record-keeping requirements, registered charities must also refrain from engaging in various commercial 76 activities, 78 and must satisfy a 'disbursement quota' for expenditures on charitable activities or gifts to other qualified donees. 79 According to paragraphs 149.1(2)(a), 149.1(3)(a), and 149.1(4)(a) of the ITA, charitable organizations and public foundations may not carry on any business that is not a 'related business' of the charity, while private foundations are prohibited from carrying on any business altogether. For the purpose of these provisions, the ITA defines a 'business' quite broadly to include, inter alia, an undertaking of any kind whatever, 80 and judicial decisions have suggested that a related business must be closely connected to the activities or purposes of the charity and devote its moneys exclusively to these charitable activities or purposes. 81 According to paragraphs 149.1(2)(b), 149.1(3)(b), and 149.1(4)(b) of the ITA, and the definition of 'disbursement quota' in subsection 149.1(1), registered charities are generally required to spend on charitable activities or gifts to other qualified donees at least 80 per cent of the amount of receipted gifts from the previous year (the 'charitable expenditure rule') as well as 3.5 per cent of assets exceeding $25 000 that are not currently used in charitable programs or administration (the 'capital accumulation rule'). 82 Finally, paragraphs 149.1(3)(c) and 78 ITA, supra note 9, s 149.1(2)(a): a charitable organization cannot carry on an unrelated business; ibid, ss 149.1(3)(a), (c), (d): a public foundation cannot carry on an unrelated business, cannot acquire control of any corporation, and cannot incur debts other than those specified; and ibid, ss 149.1(4)(a), (b), (c): a private foundation cannot carry on any business, cannot acquire control of any corporation, and cannot incur debts other than those specified. 79 Ibid, ss 149.1(2)(b), (3)(b), 4(b), and the definition of 'disbursement quota' in ibid, ss 149.1(1). 80 Ibid, s 248(1), the definition of 'business.' 81 Alberta Institute on Mental Retardation v The Queen, 87 DTC 5305 (FCA), [1987] 2 CTC 70 at para 15, suggesting that the commercial activity at issue (collecting goods from donors and transferring them in exchange for a fee and expenses to a separate commercial enterprise that sold the goods for profit) had 'a very close connection with the charity' because all of the revenues collected through the activity were allocated to the foundation's charitable purposes. Revocation of registered status is also authorized where the charity engages in prohibited commercial activities, 83 fails to satisfy its disbursement quota, 84 makes a gift of property to another charity in order to 'unduly delay the expenditure of amounts on charitable activities,' 85 accepts a gift from another charity in order to enable the other charity to delay spending funds on charitable activities, 86 makes a false statement in order to obtain charitable status, 87 issues a receipt for a gift or a donation otherwise than in accordance with the ITA and the regulations or issues a receipt that contains false information, 88 or fails to comply with or contravenes enforcement measures in sections 231.1 to 231.5 of the ITA. 89 Although the ITA does not specify the manner in which the decision to revoke charitable status must be arrived at, judicial decisions have held that this process must be governed by principles of natural justice and procedural fairness such that 'the Minister, before sending the notice, must first give to the person or persons concerned a reasonable opportunity to answer the allegations made against them.' 90 In addition, courts have emphasized that the decision to send a notice of revocation 'must be arrived at in a manner enabling the Minister to create a record . . . reflecting not only his point of view but also that of the organization concerned.'
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Where the CRA issues a notice of revocation, the charity has ninety days to file a notice of objection, 92 whereupon the Appeals Branch may reject or confirm the revocation. 93 If the Appeals Branch upholds the decision to revoke charitable status, the charity is given thirty days to file a notice of appeal to the Federal Court of Appeal, 94 which is required to hear and determine the appeal in a summary way. 95 For this purpose, judicial decisions have held that the charity bears the burden of disproving the assumptions of fact on which the decision to revoke charitable status is based. 96 Where the charity does not challenge the notice of revocation or the decision of the appeals branch or the Federal Court of Appeal upholds the decision to revoke charitable status, revocation becomes effective when a copy of the notice is published in the Canada Gazette.
97 Where charitable status is revoked, section 188 gives the charity one year to expend its resources on charitable activities or transfer its property to an arm's length charity, after which the value of any remaining assets is effectively forfeited to the Crown under a special penalty tax for this purpose. 96 Human Life International, supra note 58 at para 9, explaining that 'the taxpayer is in the best position to provide information about his own affairs.' 97 ITA, supra note 9, s 168(2). 98 Ibid, s 188(1.1). See also the definition of a charity's 'winding-up period' in ibid, s 188(1.2); the definition of an 'eligible donee' in s 188(1.3); s 188(1), which deems the charity's taxation year to end when it is issued a notice of revocation, and s 189(6.1), which requires the charity to file a return and pay tax under s 188(1.1) within a year after receiving the notice of revocation. In addition to these provisions, s 188(2.1) permits the non-application of this penalty tax where the Minister abandons its intention to revoke the charity's registered status or re-registers the charity within a year from when the notice of revocation is issued, or the charity has,
In recent years, the number of registered charities whose registration has been revoked has decreased from approximately 2 400 in 2002 to approximately 1 800 in 2007 -8. As Table 3 demonstrates, most of these revocations are at the request of the charity or for failing to file an annual information return within six months of the end of its taxation year, with only a very few number of revocations for failing to comply with other requirements for registered status. Since the number of revocations for failing to file an information return on time exceeded 2 700 in 1999 -2000, 99 it is apparent that revocations for this reason have decreased significantly in recent years. 100 In contrast, the number of revocations for cause appears to have increased significantly in recent years, compared not only to figures from the early 2000s but also the early 1990s, when 33 charities had their status revoked on this basis from 1991 to 1996.
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As the CRA does not provide information on the grounds for revocations for cause, it is impossible to know whether concerns about terrorism have played a role in these revocations. 102 For this reason, the Air India Inquiry recommended that the CRA provide this information where practicable. As revocation is a severe sanction for relatively minor breaches such as the failure to file an information return on time, particularly if it leads to the imposition of the penalty tax under section 188, several studies in the late 1990s and early 2000s recommended that the federal government should enact intermediate sanctions and penalties as part of a more flexible approach to encourage regulatory compliance in the charitable sector. 104 In response to these recommendations, the federal government announced in the 2004 federal budget that it would amend the ITA to introduce 'new, more effective sanctions that are more appropriate than revocation for relatively minor breaches of the Income Tax Act.'
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Applicable to taxation years beginning after 23 March 2005, these intermediate penalties and sanctions allow the CRA to impose various penalty taxes and to suspend a charity's privilege to issue charitable receipts where the charity fails to comply with specific statutory requirements.
Under new subsections 188.1(1) and (2), 106 a registered charity that carries on an unrelated business (or any business in the case of a private foundation) is liable to a penalty tax equal to 5 per cent of its gross revenue from the business or all of its gross revenue from the business if it was assessed for this penalty tax within the previous five years. Subsection 188.1(3) imposes a similar penalty tax on charitable foundations that acquire control of any corporation, equal to 5 per cent of the amount of all dividends received from the corporation or the full amount of these dividends if it was assessed for this penalty tax within the previous five years. Subsection 188.1(6) imposes a penalty of $500 on charities that fail to file an annual information return within six months of the end of its taxation year. Other penalty taxes apply where a registered charity confers an 'undue benefit' on selected persons, 107 issues a receipt for a gift otherwise than in accordance with In addition to these penalties, new section 188.2 authorizes the Minister to suspend the charity's tax-receipting privileges for one year where it has been penalized for a second time within five years for carrying on an unrelated business (or any business in the case of a private foundation) or conferring an undue benefit on a person, 111 where it incurs penalties exceeding $25 000 for making false statements on receipts, 112 where it fails to maintain adequate records and books of account or fails to comply with other enforcement measures, 113 or if it may reasonably be considered that the charity has acted in concert with another charity whose receipting privileges have been suspended to accept a gift or transfer of property on behalf of that other charity.
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During the one-year suspension period, moreover, the charity is not only precluded from issuing receipts for charitable gifts but is also required, before accepting any gift, to inform the donor that its taxreceipting privileges have been suspended, that no deduction or credit may be claimed in respect of the gift, and that the gift is not a gift to a qualified donee. 115 To the extent that existing and potential supporters are given notice of the charity's failings through this sanction, they may be in a position to persuade the charity to take remedial measures including the removal and replacement of directors or trustees, which the federal government could not accomplish directly given the constitutional limits of its jurisdictional authority.
Unlike the denial or revocation of charitable status, which can be appealed only to the Federal Court of Appeal, the imposition of these intermediate penalties and sanctions may be appealed to the Tax Court rights, property or resources of the charity that is paid, payable, assigned or otherwise made available for the personal benefit of any person who is a proprietor, member, shareholder, trustee or settlor of the charity, who has contributed or otherwise paid into the charity more than 50 per cent of the capital of the charity, or who does not deal at arm's length with such a person or with the charity . . .' 108 Ibid, ss 118.1(7), (8), imposing a penalty tax on the charity equal to 5 per cent of the amount of the gift or 10 per cent of the amount of the gift if the charity was assessed for this penalty within the previous five years. 109 Ibid, s 118.1(9), imposing a penalty tax equal to 125 per cent of the amount of the gift for which the receipt is issued. 110 Ibid, s 118.1(11), imposing a tax on each of the charities jointly and severally equal to 110 per cent of the fair market value of the property. 111 Ibid, ss 188.2(1)(a), (b of Canada. 116 Where the Appeals Branch of the CRA confirms the assessment or suspension of receipting privileges, the charity has ninety days to file a notice of appeal to the Tax Court of Canada. 117 A charity may also apply to the Tax Court of Canada for a postponement of the period for suspending receipting privileges, 118 which may grant such an application if 'it would be just and equitable to do so.'
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In contrast to the statistics that it provides on applications, registrations, and revocations, the CRA does not appear to provide statistics on the use of intermediate penalties and sanctions or on the grounds for their application. 120 However, a significant decrease in the number of revocations in 2005 is likely attributable, in part at least, to the availability of these new penalties and sanctions.
E THE CHARITIES REGISTRATION (SECURITY INFORMATION) ACT
In addition to the provisions of the ITA, the legal framework for registered charities also includes the CRSIA. 121 According to subsection 2(1) of the CRSIA, the purpose of the legislation is threefold:
to demonstrate Canada's commitment to participating in concerted international efforts to deny support to those who engage in terrorism, to protect the integrity of the registration system for charities under the Income Tax Act and to maintain the confidence of Canadian taxpayers that the benefits of charitable registration are made available only to organizations that operate exclusively for charitable purposes.
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In addition to demonstrating Canada's commitment to international efforts to prevent terrorist financing, therefore, the CRSIA also aims to protect the integrity of the registration system for charities under the ITA and to maintain the confidence of Canadian taxpayers that the benefits of charitable status are available only to organizations operating exclusively for charitable purposes.
Substantively, the key provisions of the CRSIA are subsections 4(1) and 8(1) and section 13. According to subsection 4(1), the minister of public safety and emergency preparedness and minister of national revenue may sign a certificate expressing their opinion, based on security or criminal intelligence information, that there are reasonable grounds to believe (a) that an applicant or registered charity has made, makes or will make available any resources directly or indirectly, to an entity that is a listed entity as defined in subsection 83.01(1) of the Criminal Code; (b) that an applicant or registered charity made available any resources, directly or indirectly, to an entity as defined in subsection 83.01(1) of the Criminal Code and the entity was at that time, and continues to be, engaged in terrorist activities as defined in that subsection or activities in support of them; or (c) that an applicant or registered charity makes or will make available any resources, directly or indirectly, to an entity as defined in subsection 83.01(1) of the Criminal Code and the entity engages or will engage in terrorist activities as defined in that subsection or activities in support of them.
According to subsection 8(1), a certificate that is determined to be reasonable under the process outlined below is 'conclusive proof that, in the case of an applicant, it is ineligible to become a registered charity or, in the case of a registered charity, that it does not comply with the requirements to continue to be a registered charity.' According to section 13 of the CRSIA, a certificate is 'effective for a period of seven years beginning on the first day it is determined to be reasonable' unless it is cancelled earlier. On this basis, therefore, the CRA may deny registered status to an applicant or revoke the charitable status of a registered charity where the applicant or registered charity is subject to a certificate that is determined to be reasonable under the CRSIA.
The process for determining whether a certificate issued under subsection 4(1) is reasonable is set out in sections 5 to 7 of the CRSIA. According to subsection 5(1), as soon as the minister of public safety and emergency preparedness and the minister of national revenue have signed a certificate, the minister of public safety and emergency preparedness or a person authorized by this minister shall cause the applicant or registered charity to be served with a copy of the certificate and a notice informing it that 'the certificate will be referred to the Federal Court not earlier than seven days after service and that, if the certificate is determined to be reasonable, the applicant will be ineligible to become a registered charity or the registration of the registered charity will be revoked, as the case may be.' In addition, subsection 5(5) of the CRSIA stipulates that seven days after this service 'or as soon afterwards as is practicable,' the minister of public safety and emergency preparedness or a person authorized by this minister shall file a copy of the certificate with the Federal Court for it to make a determination under CRSIA section 7 and cause the applicant or registered charity to be served with a notice informing it of the filing of the certificate. In order to preserve the confidentiality of this process, CRSIA subsection 5(3) permits the applicant or registered charity to apply to the Federal Court for an order directing that 'the identity of the applicant or registered charity not be published or broadcast in any way' except in accordance with the CRSIA or that 'any documents to be filed with the Federal Court in connection with the reference be treated as confidential.'
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According to section 7 of the CRSIA, the Chief Justice of the Federal Court or a judge of the Court designated by the Chief Justice shall 'determine whether the certificate is reasonable on the basis of the information and evidence available,'
129 and 'quash a certificate if the judge is of the opinion that it is not reasonable.'
130 For the purpose of this determination, section 6 provides for an informal hearing process, 131 in which the judge is required to examine the information and evidence on which the certificate is based in private, 132 provide the applicant or registered charity with a summary of the information or evidence that 'enables it to be reasonably informed of the circumstances giving rise to the certificate,'
133 and provide the applicant or registered charity with an opportunity to be heard. 134 CRSIA section 6 also provides for the confidentiality of information and evidence if the judge concludes that its disclosure would be 'injurious to national security or endanger the safety of any person' if disclosed 135 and waives the ordinary rules of evidence by allowing the 128 See also ibid, s 5(4), stipulating that an order on an application under s 5(3) is 'not subject to an appeal or review by any court at the instance of a party to the application.' 129 Ibid, s 7(1). 130 Ibid, s 7(2). 131 Ibid, ss 6(a), (c), stipulating that the judge shall hear the matter and 'with all matters as informally and expeditiously as the circumstances and considerations of fairness and natural justice permit.' 132 Ibid, s 6(d). 133 Ibid, s 6(h). 134 Ibid, s 6(i). 135 Ibid, ss 6(b), (h), stipulating that 'the judge shall ensure the confidentiality of the information on which the certificate is based and of any other evidence that may be provided to the judge if, in the opinion of the judge, its disclosure would be injurious to national security or endanger the safety of any person' and that the summary of the information or evidence that the judge provides to the applicant or registered charity shall 'not include anything that in the opinion of the judge would be injurious to national security or endanger the safety of any person if disclosed.' See also ibid, ss 6(e), (g), stipulating that the judge shall, when requested by the minister of public safety and emergency preparedness or the minister of national revenue, 'hear all or part of the information or evidence in the absence of the applicant or registered charity named in the certificate and their counsel if, in the opinion of the judge, its disclosure would be injurious to national security or endanger the safety of any person' and that this information or evidence 'shall not be included in the summary of the information or evidence that enables it to be judge to 'receive into evidence anything that, in the opinion of the judge is reliable and appropriate, even if it is inadmissible in a court of law' and to 'base the decision on that evidence.'
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Where a judge determines that a certificate is reasonable under subsection 7(1) of the CRSIA, subsection 8(2) stipulates that the determination is 'final and . . . not subject to appeal or judicial review.' For this purpose, subsections 168(3) and 172(3.1) of the ITA exclude these determinations from the normal appeals processes that are otherwise available when charitable status is denied or revoked -both to the appeals branch and to the Federal Court of Appeal. Where a certificate is determined to be reasonable under subsection 7(1), the minister of public safety and emergency preparedness is required 'without delay' to cause the certificate to be published in the Canada Gazette, 137 thereby making the name of the applicant or registered charity public information.
Notwithstanding a determination that a certificate is reasonable, section 10 of the CRSIA provides for a review of the certificate by the minister of public safety and emergency preparedness and the minister of national revenue if the applicant or former registered charity believes that there has been a 'material change in circumstances' since the determination under subsection 7(1). For this purpose, the Ministers may consider 'any submission made by the applicant or former registered charity' and 'any information that is made available' to them, 138 and decide whether there has or has not been a material change in circumstances. 139 If the Ministers decide that there has not been a material change in circumstances, the CRSIA requires them to deny the application 140 ; if the Ministers decide that there has been a material change of circumstances, on the other hand, the CRSIA requires them to determine whether there are reasonable grounds as provided in CRSIA subsection 4(1) and accordingly to continue the certificate in effect or cancel the certificate as of the date of the decision. 141 If the Ministers do not make a decision within 120 days after receiving the application, the CRSIA provides that the certificate is cancelled at the end of that 120-day period.
142 Where a certificate is cancelled for either of these reasons, the minister of public safety and emergency preparedness is required to cause to be reasonably informed of the circumstances giving rise to the certificate, but that does not include anything that in the opinion of the judge would be injurious to national security or endanger the safety of any person.' 136 Ibid, s 6( j). 137 Ibid, s 8(3). 138 Ibid, s 10(3). 139 Ibid, s 10(5). 140 Ibid, s 10(5)(a). 141 Ibid, s 10(5)(b). 142 Ibid, s 10(6). published in the Canada Gazette notice of the cancellation 'in a manner that mentions the original publication of the certificate.' 143 If the Ministers decide that there has been no material change in circumstance or that there has been such a change but that a reasonable ground in subsection 4(1) of the CRSIA still applies, the applicant or registered charity may apply for a review by the Federal Court in accordance with the procedure set out in section 6 of the CRSIA. 144 In this circumstance, subsection 11(3) stipulates that the court shall refer the application to the Minister if it determines that a material change of circumstance has occurred, and subsection 11(4) states that the certificate is cancelled if the court determines that there are not reasonable grounds under subsection 4(1). As with a determination under subsection 7(1), a determination under section 11 is not subject to appeal or judicial review.
145 If the certificate is cancelled by reason of a determination by the Federal Court, notice of the cancellation must be published in the Canada Gazette.
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To date, no certificates have been issued under the CRSIA. 147 Indeed, according to then commissioner of the Canada Customs and Revenue Agency (CCRA), Michel Dorais, if there was an organization that had some link with terrorist organizations, it would probably be faulting on other grounds, so before we'd get to that point the process of decertification would already be launched on the grounds of money not flowing for charity purposes or books not being kept properly.
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As well, since the onus of proof under an ordinary revocation proceeding falls on the charity to disprove the assumptions of fact on which the decision to revoke is based, it may be easier to revoke registered status on this basis than under the CRSIA, notwithstanding the 'reasonable belief' standard on which revocation under the CRSIA may be based. Despite the fact that no certificates have been issued under the CRSIA, however, the CRA maintains that CRSIA provides 'an effective deterrent' and a 'prudent reserve power to address cases of terrorism' when 'classified information may be needed to establish an organization's support for terrorism.' 149 For charitable organizations and their advocates, on the other hand, the CRSIA has created 'a chill on charitable activities in Canada, as charities hesitate to undertake programs that might expose them to violation of anti-terrorism legislation and the possible loss of their charitable status.' 150 IV Information collection and sharing
In order to ensure that charities satisfy and adhere to the legal and administrative requirements for registered status under the ITA, applicants for charitable status must file an application identifying the name and address of the organization, its directors or trustees, its organizational structure, its programs and activities, and financial information, 151 and registered charities must file an annual information return containing the names of the charity's directors or trustees, a description of the charity's programs and activities, and financial information reporting the charity's assets, revenue and expenditures, including gifts to other qualified donees.
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The ITA also grants the CRA broad investigatory powers, allowing authorized persons to (a) inspect, audit or examine the books and records of a taxpayer and any document or the taxpayer or of any other person that related or may relate to the information that is or should be in the books or records of the taxpayer . . . , and (b) examine . . . any property or process of, or matter relating to, the taxpayer or any other person, an examination of which may assist the authorized person in . . . ascertaining the information that is or should be in the books or records of the taxpayer . . . , and for these purposes to (c) . . . enter into any premises or place where any business is carried on, any property is kept, anything is done in connection with any business or any books or records are or should be kept, and (d) require the owner or manager of the property or business and any other person on the premises or place to give the authorized person all reasonable assistance and to answer all proper questions relating to the administration or enforcement of this Act, and for that purpose, require the owner or manager to attend at the premises or place with the authorized person.
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Although the CRA generally does not need to obtain search warrants to exercise these extensive audit powers, 154 courts have held that they must be obtained if the predominant purpose of the investigation is to determine whether criminal liability exists. 155 In these circumstances, the CRA must obtain a search warrant based on the traditional criminal-law standard that there are reasonable grounds to believe that an offence has been committed and that the search will reveal evidence of this offence.
In addition to these investigatory powers, the CRA may, for any purpose related to the administration or enforcement of the ITA, a tax treaty, or a tax information exchange agreement, serve notice on any person, requiring the person to provide 'any information or additional information' or 'any document.' 156 Where it obtains a warrant from a superior court judge, the CRA may also 'enter and search any building, receptacle or place for any document or thing that may afford evidence as to the commission of an offence under this Act' and 'seize the document or thing.'
In recent years, the CRA has significantly increased the number of registered charities that it audits every year. As Table 4 authorization was not required to obtain donor list since the information requested was to determine whether the registered charity was in compliance with the ITA.
Where the premises or place of business referred to in ITA, supra note 9, s 231.1(1)(c) is a dwelling house, then ibid, ss 231.1(2), (3) require the Minister to apply to a judge of the superior court for a warrant authorizing entry. 155 R v Jarvis (2002), 3 SCR 757. 156 ITA, supra note 9, s 231.2(1). 157 Ibid, s 231.3(1). According to ibid, s 231.3(3), a judge may issue the warrant where 'the judge is satisfied that there are reasonable grounds to believe that (a) an offence under this Act was committed; (b) a document or thing that may afford evidence of the commission of the offence is likely to be found; and (c) the building, receptacle or place specified in the application is likely to contain such a document or thing.'
cent of approximately 83 000 registered charities. Indeed, although the audit rate is significantly higher than it was in the early 2000s, it is only slightly higher than it was in 1995, when there were roughly 70 000 registered charities 158 and the CRA conducted 576 audits. 159 In addition to the information that it receives from annual information returns and investigations, the CRA also reviews intelligence assessments, briefs, and classified information provided by the RCMP and CSIS, as well as publicly available information, to determine whether charities are involved with or lend support to terrorist organizations. 160 Recent amendments to the Proceeds of Crime (Money Laundering) and Terrorist Financing Act also authorize FINTRAC to disclose information to the CRA where there are reasonable grounds to suspect that the information is relevant to investigating or prosecuting a money-laundering offence or a terrorist-financing offence and reasonable grounds to suspect that the information is relevant to determining whether an applicant is eligible for charitable status under the ITA or a registered charity has ceased to comply with the requirements for this status. 161 Although the CRA does not obtain information from revenue authorities and charities regulators in other countries, it hopes to be able to conclude such arrangements in the future. 162 As a general rule, the ITA provides for the confidentiality of taxpayer information, stipulating in subsection 241(1) that, except as expressly authorized, no official shall:
(a) knowingly provide, or knowingly allow to be provided, to any person any taxpayer information; (b) knowingly allow any person to have access to any taxpayer information; or (c) knowingly use any taxpayer information otherwise than in the course of the administration or enforcement of this Act . . . and in subsection 241(2) that 'no official shall be required, in connection with any legal proceedings, to give or produce evidence relating to any taxpayer information.' For the purposes of these rules, the ITA defines an 'official' generally as any person employed by or engaged by or on behalf of Her Majesty in right of Canada or a province, and 'taxpayer information' as 'information of any kind and in any form relating to one or more taxpayers' that is either obtained by or on behalf of the CRA for the purposes of the ITA or prepared from this information, excluding 'information that does not directly or indirectly reveal the identity of the taxpayer to whom it relates.' 163 Notwithstanding these general rules regarding the confidentiality of taxpayer information, other provisions allow for the disclosure of taxpayer information in criminal proceedings under any Act of Parliament or in legal proceedings related to the enforcement of the ITA, 164 where a warrant to investigate a threat to the security of Canada is issued under subsection 21(3) of the Canadian Security Intelligence Service Act 165 or where a judge issues an order regarding an investigation into a terrorism offence under subsection 462.48(3) of the Criminal Code. 166 As well, another provision authorizes the Minister to 'provide to appropriate persons any taxpayer information relating to imminent danger of death or physical injury to any individual.' 167 In practice, however, the CRA considers the threshold for disclosing information under this 'imminent danger' provision very high, and such disclosures are reportedly 'rare and limited.' In addition to these provisions, the ITA contains three further exceptions to the general confidentiality rules that apply specifically to registered charities and applicants for charitable status. First, under subsection 241(3.2) of the ITA, an official may provide to 'any person' various kinds of information relating to a person that was 'at any time' a registered charity, including: (a) a copy of the charity's governing documents, including its statement of purpose; (b) any information contained in its application for charitable status; (c) the names of persons who at any time were its directors and the periods during which they were directors; (d) a copy of the notification of the charity's registration, including any conditions and warnings; (e) a copy of any notice of revocation or annulment sent to the charity if its registration has been revoked or annulled; (f ) financial statements required to be included in the annual information return; (g) a copy of any notice imposing a penalty tax under section 188.1 of the ITA or suspending the charity's privilege to issue receipts under section 188.2; and (h) information filed by the charity in support of an application for special status or exemption under the ITA. 169 Announced in the 1997 federal budget and enacted in 1998, this provision was introduced in order to 'improve donors' access to information about charities, and provide for greater transparency with regard to charity's affairs' in order to 'increase self-discipline in the charitable sector, and empower donors to play a better role in monitoring the sector' and to enable the revenue authorities to 'better address concerns that have been raised regarding those few charities that are not meeting the requirements for charitable status.'
170 While the disclosure rule applies to charities that are currently registered or were registered 'at any time,' however, it does not apply to charities that have merely applied for registered status.
Second, under paragraph 241(4)(f.1) of the ITA, an official may provide any taxpayer information to another official for the purposes of the administration and enforcement of the CRSIA. Enacted as part of the federal government's anti-terrorism legislation in autumn 2001, 171 this provision effectively allows the CRA to share any taxpayer information for the purpose of assessing whether there are reasonable grounds to believe that a registered charity or applicant for registered status has made, makes, or will make its resources available to a terrorist organization. Where the official to whom this taxpayer information is disclosed is a member of CSIS or the RCMP, moreover, new subsection 241(9.1) 169 ITA, supra note 9, s 241(3. For the purpose of these provisions, the ITA protects the confidentiality of Canadian donors by defining 'designated donor information' as information regarding a gift to a charity or applicant for charitable status that 'directly or indirectly reveals the identity of the donor' (other than a donor who is not resident in Canada and is neither a citizen of Canada nor subject to Canadian income tax under Part I of the ITA).
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Subsection 241(9.1) and the definition of 'designated donor information' were recently enacted as part of a series of amendments to federal legislation dealing with terrorist financing. 175 Finally, new section 241(9) of the ITA, which was enacted in 2006 together with other amendments to federal legislation dealing with terrorist financing 176 allows an official to provide to an official of CSIS, the RCMP, or FINTRAC three kinds of information. Paragraph (a) of this subsection provides for the disclosure of 'publicly accessible charity information,' 177 which the ITA defines as the information of a charity or applicant for charitable status that is listed in subsection 241(3.2), information other than 'designated donor information' that is contained in a charity's annual information return, and information that is prepared 
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For the purpose of this provision, the ITA defines 'designated taxpayer information' as taxpayer information (other than designated donor information) of a registered charity or an applicant for charitable status that is (f) information prepared from publicly accessible charity information and information referred to in paragraphs (a) to (e). 180 As well, paragraph (c) of new paragraph 241(9) of the ITA provides for the disclosure of information setting out the reasonable grounds for suspicion under paragraph (b) to the extent that those grounds rely on publicly accessible charity information or designated taxpayer information. Like subsection 241(9.1), therefore, subsection 249(9) protects the confidentiality of Canadian donors by excluding designated donor information from the kinds of information that may be disclosed. Unlike subsection 241(9.1), on the other hand, which depends on an initial disclosure of taxpayer information for the purposes of the administration and enforcement of the CRSIA, subsection 241(9) permits the routine disclosure of publicly accessible charity information and the disclosure of designated taxpayer information whenever there are reasonable grounds to suspect that the information may be relevant to the investigation of a threat to the security of Canada or an investigation or prosecution of any of the terrorism offences in the Criminal Code.
V Evaluation
In order to evaluate Canada's legal framework for limiting the use or misuse of charitable organizations for terrorist financing, it is useful to begin by recognizing two important considerations on which this evaluation should be based. First, as Canadian experience with the Babbar Khalsa Society and Sikh temple funds sadly demonstrates, charitable organizations can be vulnerable to manipulation by individuals and groups who seek to take advantage of the legitimacy and fiscal benefits that these organizations obtain through registered status in order to finance terrorist activities. 181 For this reason, effective supervision and regulation of registered charities is essential, not only to constrain opportunities for terrorist financing, but also to protect the integrity of the legal regime governing the conferral of tax benefits under the ITA, and to safeguard the interests of donors, who expect that their charitable contributions will be used for legitimate purposes. 182 For this reason, as well, it is commendable that Canada has joined international efforts to prevent terrorist financing through charitable organizations -for example, by signing the International Convention for the Suppression of the Financing of Terrorism in February 2000, 183 and participating in the Financial Action Task Force on Money Laundering (FATF), an intergovernmental body that was established in order to develop and promote national and international policies to combat money laundering and terrorist financing. 184 For all of these reasons, moreover, this article fully endorses the declared purposes of the CRSIA to 'demonstrate Canada's commitment to participating in concerted international efforts to deny support to those who engage in terrorism,' to 'protect the integrity of the registration system for charities under the Income Tax Act' and to 'maintain the confidence of Canadian taxpayers that the benefits of charitable registration are made available only to organizations that operate exclusively for charitable purposes.' 185 Second, it is also important to recognize the central role that the charities play nationally and internationally, as key participants in domestic economies and the global economy, 186 as organizations that foster international solidarity and provide humanitarian and development assistance to people in some of the most troubled and disadvantaged parts of the world, 187 as institutions that promote social inclusion and build social capital, 188 and as vehicles through which citizens experience each of the four fundamental freedoms guaranteed by the Canadian Charter of Rights and Freedoms, 189 as well as the practical challenges that many charities face as small organizations with unpaid volunteers, 190 and the very small number of charities in Canada and other countries that have actually had any connection with terrorist activities. 191 For these reasons, as advocates for the charitable sector have emphasized, charities should generally be seen as valuable allies in the global struggle against terrorism, rather than suspects. 192 More importantly, for the purposes of this article, government supervision and regulation of the charitable sector should be proportionate and risk-based -emphasizing capacity building and best practices to prevent the use or misuse of charitable organizations for terrorist financing, ensuring transparency and self-regulation to the greatest extent possible, scrutinizing transactions and organizations that pose the greatest risks for terrorist links, and limiting more serious regulatory sanctions to the rare instances where charities provide support to terrorist organizations. 193 Turning to the specific legal regime for registered charities in Canada, recent initiatives demonstrate increased emphasis on the proportionate and risk-based regulatory approach described in the previous paragraph. Through its Charities Partnership and Outreach Program, for example, the CRA funds education and training aimed at improving the capacity of registered charities to comply with statutory and administrative requirements for registration under the ITA. 194 The CRA has also issued guidelines for charities operating outside Canada, 195 though it has yet to issue its own guidelines on best practices to prevent the use and abuse of terrorist organizations for terrorist financing. 196 Amendments to the ITA that authorize the public disclosure of information about registered charities have greatly increased transparency within the charitable sector, enabling donors and members to play a much greater role in monitoring the sector and initiating regulatory responses. 197 As well, recent increases in audit rates make it more likely that organizations with potential links to terrorists will be identified, though audit rates remain very small and appear to be lower than they were in the mid-1990s. 198 Since many audits are initiated by public complaints, however, increased transparency and public disclosure likely permit more targeted audits. Amendments authorizing information exchanges with CSIS, the RCMP, and FINTRAC also enable these organizations and the CRA to devote greater attention to organizations and individuals where risks of terrorist links appear to be greatest. 199 Finally, the introduction of intermediate penalties and sanctions in 2005 provides for a range of regulatory responses that are more proportionate to different categories of noncompliance than is the ultimate sanction of revocation. 200 They also provide signals to existing and potential donors that a charity may not be complying with relevant laws, enabling these individuals to put additional pressure on the charity to take remedial measures.
These measures go a long way toward preventing the use and misuse or charitable organizations for terrorist financing that occurred in Canada with the Babbar Khalsa Society and Sikh temple funds. In the case of the Babbar Khalsa Society, current provisions for the exchange of information might well have caused the CRA to deny registered status before it was granted, on the grounds that the organization's purposes or activities were not exclusively charitable according to the legal definition adopted in the Pemsel case. 201 Alternatively, the public disclosure of information on registered charities under subsection 241(3.2) of the ITA might have created pressure for revocation much earlier than 1996. Since this rule limits the disclosure of information to charities that are or were registered, however, it does not enable members of the public to monitor the organizations that apply for charitable status, as a consequence of which public pressure can only be brought to bear once the charity has obtained registered status. For this reason, subsection 241(3.2) might reasonably be amended to authorize the disclosure of information relating to a person who was at any time either a registered charity or an applicant for registered status.
In the case of the Sikh temple funds, increased transparency and information exchange could have produced a measured regulatory response, beginning with a formal audit and the imposition of intermediate penalties and sanctions designed to encourage self-regulation by members of the affected temples, culminating if necessary in the ultimate sanction of revocation and the application of the penalty tax under section 188 of the ITA. Since the federal government's constitutional jurisdiction over charities extends only to the conferral of fiscal benefits under the ITA, however, other regulatory responses such as the removal and replacement of directors or trustees would have required action by the provincial attorney general. 202 Although publicity might have prompted such a response, provincial governments have been reluctant to exercise their jurisdictional authority in this area. For this reason, federal and provincial governments should consider alternative arrangements to facilitate a more robust regulatory regime for charities, involving at the very least the exchange of information about charities and more ambitiously the possible delegation of federal and provincial authority over charities to an administrative agency that could exercise broad supervisory and regulatory powers. Since federal regulation applies only to charities that seek or obtain registered status, moreover, not charities that do not apply for registered status nor other non-profit and voluntary organizations, federal and provincial governments should also consider what joint initiatives might be taken to establish a more extensive regulatory regime for charities and other non-profit and voluntary organizations, irrespective of their registered status under the ITA. As part of the legal and administrative framework for registered charities in Canada, the CRSIA has a very limited role to play. Since support for terrorist activities cannot be construed as charitable under any of the categories contained in the legal definition, denial or revocation of registered status can generally be accomplished under the ordinary rules of the ITA, without having to resort to the CRSIA. This was made clear when, in a statement cited earlier, Michel Dorais, the then commissioner of the CCRA, explained to the Subcommittee on Public Safety and National Security of the House of Commons Standing Committee on Justice, Human Rights, Public Safety and Emergency Preparedness, that, in all likelihood, an organization with links to terrorism would already be involved in a process of decertification for faulty bookkeeping or inappropriate expenditure of funds, well before the question of links to terrorism arose. 203 The effect of the CRSIA, therefore, is not to permit the denial or revocation of registered status for charities that support terrorist activities but to establish a different process for the determination of charitable status where security considerations suggest that the information on which this determination is based should remain confidential.
While confidentiality is undoubtedly a legitimate concern in this and other legal responses to terrorism, the CRSIA has four significant deficiencies. First, the grounds on which registered status may be denied or revoked are extremely broad, applying where the applicant or registered charity 'has made, makes or will make available any resources directly or indirectly' to a listed terrorist entity, 'made available any resources directly or indirectly' to an entity that was at the time or continues to be engaged in terrorist activities, or 'makes or will make available any resources directly or indirectly' to an entity that engages or will engage in terrorist activities. 204 Second, the CRSIA requires no knowledge or fault on the part of the applicant or registered charity and does not even allow for a due-diligence defence for charities that adopt reasonable measures to ensure that resources are not made 203 See Subcommittee on Public Safety and National Security, supra note 148. 204 CRSIA, supra note 9, s 4(1). available to terrorists. Third, the extent of confidentiality under the CRSIA may be such that the charity is unable to mount a serious adversarial challenge to the information on which a certificate is based. 205 Finally, in contrast to the intermediate penalties and sanctions that were added to the ITA in 2005, 206 the only sanction under the CRSIA is the denial or revocation of charitable status. 207 The serious consequences that would accompany deregistration under the CRSIA, which, as Terrance Carter, Sean S Carter, and Nancy E Claridge note, could include 'the bankruptcy, insolvency, or winding up of the charity and, in turn, expose the charity's directors to civil liability at common law for breach of their fiduciary duties by not adequately protecting the assets of the charity,' only make the act's procedural framework more troubling. 208 Because the grounds for denying or revoking registered status are so broad, the CRSIA is likely to be applied either selectively or not at all. More seriously, the combination of this broad language with the absence of any knowledge or fault requirement or a due-diligence defence is apt to deter charities from engaging in international operations, particularly in conflict zones, where it is often difficult to monitor the use of charitable resources by agents and contractors. This is particularly so to the extent that the CRSIA results in revocation of charitable status and the potential application of the penalty tax under section 188 of the ITA. 209 For these reasons, the CRSIA might reasonably be amended to include a knowledge or fault requirement in subsection 4(1), stipulating that the applicant or registered charity either 'knowingly or negligently' makes, made, or will make resources available to a listed terrorist entity or an entity that it 'knew or ought to have known' engaged in a terrorist activity. 210 In addition to this knowledge or fault requirement, the CRSIA might also be amended by introducing a duediligence defence, according to which a certificate would be quashed where the applicant or registered charity demonstrated that it had exercised due diligence to ensure that its resources were not available to terrorists. 211 For this purpose, moreover, the CRA might develop best practice guidelines that charities could rely upon in order to demonstrate due diligence. 212 Finally, where a charity's resources were made available to terrorists despite its best efforts, the CRSIA might also be amended to allow for intermediate penalties and sanctions like those in sections 188.1 and 188.2 of the ITA. As well, an alternative procedure might be devised to give charities a more meaningful opportunity to challenge the information on which a certificate is based. VI 
Conclusion
Over the past decade, a number of changes have significantly improved the effectiveness of Canada's legal framework to constrain the use or misuse of charitable organizations for terrorist financing. Amendments to the ITA authorizing the public disclosure of information about registered charities greatly increase the probability that regulatory non-compliance will be discovered and addressed either through self-regulation by members and donors or through regulatory responses by federal or provincial authorities. Information sharing between the CRA and other government agencies such as CSIS, the RCMP, and FINTRAC also increases the likelihood that organizations that make resources available to terrorists will be identified so that regulatory responses may be initiated. At the same time, the recent introduction of intermediate penalties and sanctions allows for a more measured regulatory response based on the degree of non-compliance. Finally, the CRSIA allows for the use of confidential information to deny registered status where a charity makes resources available to terrorists. Had these measures been in place in the late 1980s and early 1990s, it is difficult to imagine that the Babbar Khalsa Society would have been able to obtain charitable status or retain this status until 1996 and difficult to 211 The Subcommittee on the Review of the Anti-Terrorism Act makes the same recommendation, ibid at 36, despite suggesting that 'a close reading' of CRSIA, supra note 9, s 4(1) indicates that 'for a certificate to be issued, the applicant or registered charity must have consciously and intentionally undertaken activities that directly or indirectly support terrorist activity.' The current author does not share this interpretation of the provision. However, see Air India Inquiry, Final Report supra note 7 at 261 -2 where Mr Justice Major finds that the need for a due-diligence defence is difficult to assess in the absence of any CRSIA Proceedings. 212 The Senate subcommittee makes a similar recommendation in its Review of the AntiTerrorism Act, Main Report, supra note 147 at 36.
imagine that Sikh temple funds would have been misused for terrorist financing. Notwithstanding these improvements in Canada's legal framework, there are four areas in which further improvements might be made. First, in order to prevent organizations with links to terrorism from obtaining charitable status in the first place, subsection 241(3.2) of the ITA might be amended to authorize the disclosure of information about applicants for charitable status as well as persons who are or were registered. Second, administrative information-sharing arrangements might be expanded to include exchanges with revenue authorities and other government agencies in other countries. Third, in order to ensure a proportionate response to the risk of terrorist financing through charitable organizations, the CRSIA should be amended to introduce a knowledge or negligence requirement, a due-diligence defence, and intermediate penalties. Finally, federal and provincial governments should cooperate to establish a more robust regulatory regime for charities and other non-profit and voluntary organizations, including a greater range of regulatory responses than tax-based penalties and sanctions and extending to organizations that might be used or misused for terrorist financing but do not apply for charitable status.
